UuS CAPITAL | NSLRANCE G2
| BLA 94- 591 Deci ded April 3, 1997

Appeal froma Decision by the New Mexi co Sate Gfice, Bureau of Land
Managenent , requiring paynent of reclanation costs under Perfornance Bond
Nb. 91-00001916-L, covering coal |ease (KBLM 017612.

Rever sed.

1. (oal Leases and Permits: Assignnents and Transfers--
Regul ations: Interpretation

Uhder 43 CF. R 8§ 3453.2-4 (1993), approval by BLM of
an assignnent of a Federal coal |ease, wthout witten
consent of a surety for the transferor to continuation
of a performance bond, rel eased the surety from
obligation under the bond; BLMcoul d not thereafter
require the forner surety to underwite recl amation,
even for work required by mning done before the

assi gnnent was appr oved.

APPEARANCES G Patrick Garrett, Esq., klahoma dty, klahoma, for
Appel lant; Arthur Arguedas, Esg., dfice of the Held Solicitor, Santa Fe,
New Mexi co, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

US Gpital Insurance Gonpany (USd Q has appeal ed froma My 9,
1994, Decision of the Chief, Mning Lhit, New Mexico Sate Gfice, Bureau
of Land Managenent (BLM, requiring USAOCto pay recl anati on costs under
a surety obligation established by Perfornance Bond No. 91-00001916- L.
The Decision inforns USOC that the New Mexico Sate Gfice was notified
by the Tulsa Ostrict Gfice on Septenber 17, 1993, of reclamati on pendi ng
on "certain properties where test burns for Federal (al Lease CKBLM 017612
(Sunset Gorners), were conducted [by] Delta Gontracting, Inc. (Delta), the
bonded party.” The BLMDecision states that Delta (a subsidiary of Evans
Qoal Gonpany) was i nforned by deci sion dated Gctober 26, 1993, of the
required reclamation, but did not undertake conpliance. The BLM concl udes
that "because Delta has not conplied wth our request, and * * * [UBAQ is
the surety for the bond guarant eei ng conpliance wth the terns and
conditions of Federal Goal Lease (KBLM 017612, USA C nust [underwite costs
of reclanation]."
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O appeal, WBACclains that it is no longer obligated under the
bond after BLMapproved assi gnnent of the | ease by Delta to KMF M neral
Resources, Inc. (KMF), wthout the know edge or consent of USAQC a fact
that operates to discharge USQCfromliability under the bond pursuant
to both 43 CF R 8 3453.2-4 (1993) and principles of surety | aw

Begi nning in 1956, Bvans Goal Gonpany (Evans) obtai ned what is now
coal |ease (KBLM 017612 on public lands in secs. 24 and 25 of T. 9 N,
R 24 E, and secs. 17, 18, 19, 20, and 30 of T. 9N, R 25 E, Indian
Meridian, LeH ore Gounty, (klahoma. Between August 1987 and March 1991,
approxi matel y 216,000 tons of coal were produced fromthe | ease at
surface mning activities known as the "Sunset Gorners operation.”
Bfective April 1, 1991, BLMgranted a | ease suspensi on upon application of
Bvans, to facilitate an attenpt to obtain financing for underground mning
on the lease. It was then noted that "[t]he |ast surface mined coal was
sold in March, 1991, and recl anati on was begun.” Menorandumof Tul sa
Dstrict Manager to New Mexico State Director dated March 5, 1992.

O Novenber 14, 1991, WSA C becane a surety on repl acenent bonds
bi nding Evans and Del ta on several $125, 000 perfornance bonds, incl udi ng
No. 91-00001916-L. Meanvhile, BEvans began underpaying royalties; in
January 1992, Bvans entered into an install nent agreenent wth Mneral s
Managenent Service (MVB) for royalty paynent. n April 27, 1993, BLM
rescinded a prior approval of a nodification to BEvans' exploration plan
because royal ties were unpai d, and prohi bited mning or exploration
activities on the lease until a new | ease application shoul d be approved.
h April 20, 1993, MV found that, as a result of transfers between Evans
and Delta, Bvans' royalties were underpai d by approxi natel y $182, 000.

h August 25, 1993, Evans, under the nane Sunset Sales, Inc., filed
inlhited Sates Bankruptcy Gourt for the Vestern Dstrict of (kl ahona
for protection under Chapter 11 of the Bankruptcy Gode. By Oder dated
Cctober 8, 1993, the Bankruptcy Judge ordered a sal e of the | ease to KMF
and directed the bankruptcy trustee to pay royalties owng to the Lhited
Sates fromsal e proceeds. The Judge al so ordered BLMto permt mning
on the | ease under conditions specified in the Oder, one of which was that
KMF woul d obtai n a $75, 000 recl anati on bond for "that portion of the * * *
| ease area to be affected by its exploratory activities." (Qder dated
Qt. 8, 1993, at 7.)

About 3 weeks earlier, on Septenber 14, 1993, the Tul sa O strict
Manager, BLM had notified BLMs New Mexico Sate Drector that three of
the surface owners on Evans' |ease were conpl ai ni ng recl amati on was not
conpl ete "under the approved test burn" at Sunset Gorners. The DO strict
Manager recommended the "l essee' s expl oration bonds be attached to fund
the work required.” The required work included reclamation on the Angl en
property, mined in 1987-88 and | ocated "south of the highway in the S 1/2
SEsec. 24, T. 9N, R 24 E," the Srain property, mned in 1989-90 and
located insec. 19, T. 9N, R 25 E, and the Bridges property, nmined in
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1990-91 and located insec. 18, . 9N, R 25 E O Qctober 26, 1993,

2 weeks after the bankruptcy ruling, the New Mexico Sate Gfice issued an
order to Evans requiring reclanati on, and notifying Evans that USQ C woul d
be requested to surrender reclamation bonds if reclanati on was not
commenced w thin 30 days. BEvans responded by | etter dated Novenber 2,
1993, stating that:

Pursuant to 43 O/R 3453, the transferee, KMF shoul d have
delivered a witten statenent that KMF is bound as to any
interest obtained, and new bonds wth KMF as principa will

cover the transferred lease. EVANS and its sureties continue

to be responsi bl e for perfornmance of any obligation under the
Lease until the closing. After the closing, the transferee, KW,
and its sureties shall be responsible for all Lease obligations,
notw thstanding any terns of the transfer to the contrary.

Despite this statenent of BEvans' position concerning the effect of
| ease assignnent on existing rights, on Decenber 16, 1993, BLMapproved an
assignnent of the | ease fromEvans to KM. The assi gnnent contai ns the
fol | ow ng | anguage:

Gertain expl orati on bonds have been in force and ef f ect
in favor of the USBBLMw th respect to the | ands subject to
the Lease. Prior to execution hereof, the Assignee secured
the rel ease of all bonds affecting the Lease wherei n Assi gnor
was naned as principal. The current designated operator, Delta
Qntracting, Inc., shall retain all responsibility for
reclamation under Delta s plan of reclanati on and the bonds on
which it is the naned principal shall renmain in effect to assure
perfornance of surface reclanmation, if necessary. Follow ng
execution and delivery of this Assignnent, said exploration bonds
shall remainin full force and effect and the Assignee shal | not
by this Assignnent assune any liability for reclamation of |ands
previously mned in the | easehol d area, save and except as to the
84-acre tract owned by Dow Anglen * * *.  Assi gnee recogni zes
that in connection wth the exploration plan to be submtted by
the Assignee, the USBBLMmay require posting of bonds to assure
perfornance of reclanation obligation arising fromAssignee' s
future mning activities on the Lease.

A so on Decenber 16, BLMapproved the | ease assi gnnent and set bondi ng
requi renents; BLMs Decision states:

In accordance with the regul ations in 43 GFR 3453. 2-4(b),
after the effective date of approval of the assignnent, the
assi gnee, including any subl essee, and the assi gnees's surety
shal | be responsible for all |ease obligations, notw thstand ng
any terns of the transfer to the contrary, wth the fol | ow ng
except i on:

The transfer of Federal (mal Lease (KBLM 017612 to KMF does
not invol ve the transfer of any previously approved expl oration
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plan. Accordingly, responsibility for reclanati on of |ands

w thin the | easehol d area whi ch were previously strip-mned under
an expl oration plan conducted by Delta Gontracting, Inc., shall
be the responsibility of Delta Gontract, Inc., save and except as
to* * * [the Anglen tract].

A copy of this Decision together wth a copy of the record title
assignnent were sent by certified nail to USOC who receipted for the
docunent s on Decenber 27, 1993.

In a Satenent of Reasons on Appeal (SCR, WA Cargues, (SR at 4),
that, given the facts stated above, a Departnental regul ati on governi ng
assignnent and other transfers of coal |ease interests, 43 CF. R
§ 3453.2-4 (1993), operated to termnate USOC s liability as surety
under the bond "on the effective date of BLMs approval of the transfer
of the lease fromEvans to KM." The USOC further argues, (SIRat 7),
that "the substitution of KMF for Evans as obligor under the | ease
w thout the know edge or consent of USO C operated to di scharge USQ C from
liability under the bond" under common | aw principl es of suretyship.

Qounsel for BLManswers these argunents by pointing out that UsQC
knew of the bankruptcy proceedings and was notified of the terns of the
assignnent resulting therefrom He argues that USd C now seeks to avoi d
responsi bility for actions occurring before assignnent of the | ease from
Bvans to KMF was approved, by the sinpl e expedient of standing silently by,
while the details of a court-supervised transfer were carried out.

The record is clear, as BLMcontends, that paynent under the bond
was dermanded as a result of Delta s default, which occurred prior to the
| ease transfer ordered by the Bankruptcy Gourt. It is also correct that
the Gourt's order speaks to the question of KMF s reclamation liability
by requiring KM- to "obtain and naintain a recl anati on bond i n connection
wth that portion of the * * * |ease area to be affected by its exploratory
activities which * * * shall be in place prior to any surface di sturbance
inthe lease area.” (Qder dated Gct. 8, 1993, at 7.) The USAC has not
asserted that it had no notice or know edge of the bankruptcy proceedi ngs,
and the record establishes that USQ C knew BLM expected Bond No. 91-
00001916-L woul d cover reclamation at the Sunset Gorners |ocation for mne
operations run by BEvans before 1993.

[1] Regulations found at 43 CF. R Part 3400 govern nanagenent
of coal resources found on the public lands. Subpart 3453 pertains to
transfers of coal |lease interests. Departnental regulation 43 CF. R
§ 3453.2-4 (1993) termnates liability under a surety bond when BLM
approves an assi gnnent unl ess an affected surety agrees to bind the
transferee thereafter. The regulation states, in pertinent part:

(a) If abondis required, it shall be furnished before
a lease, preference right |ease application or exploration
license nay be approved for transfer. If the original |ease
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* * * required the nai ntenance of a bond, the transferee shall
submt either a witten consent fromthe surety to the
substitution of the transferee as principal or a new bond wth
the transferee as principal. * * * Before any transfer of part of
a lease or license is approved, the transferee shall subnit:

(1) Awitten statenent fromthe surety that it agrees to the
transfer and that it agrees to remain bound as to the interest
retained by the | essee or |icensee; and (2) a newbond wth the
transferee as principal covering the portion transferred.

(b) The transferor and the surety shall continue to be
responsi bl e for the perfornance of any obligation under the | ease
** * until the effective date of the approval of the transfer.

* % After the effective date of approval, the transferee * * *
and the transferee's surety shall be responsible for all |ease

* * * obligations, notwthstanding any terns of the transfer to
the contrary.

43 CF.R § 3453.2-4(a) and (b) (1993).

It is true this rule provides that private agreenents between a
transferee and transferor shall not bind the transferee's surety wthout
its witten consent. It is clear that USOC while it knewthat BLM
proposed to continue the guarantee of Bond No. 91-00001916-L past approval
of lease transfer, did not consent in witing to any such action. Any
attenpt to continue the bond past the transfer was inconsistent wth the
guoted rul e; consequently, USAOCs liability under the bond ended when BLM
approved transfer of the | ease fromBEvans to KM, pursuant to 43 CF. R
§ 3453.2-4 (1993). In Aaska Satebank, 111 IBLA 300, 310 (1989), also a
case invol ving assignnent of a coal lease, it was determned that approval
of an assignnent of a coal |ease by BLMtermnated all obligations of the
assignor, even those that arose prior to the assignnent. A though the
A aska S at ebank deci sion does not cite the regul ation relied upon by
WA C the Aaska Satebank case cannot reasonably be di stingui shed from
this appeal; it lends further support to the position stated by USOC and
is consistent wth 43 CF. R § 3453.2-4 (1993), which is controlling here.

The Board nay interpret a regulation to determine whether it applies
to the facts before it. In doing so here, we cannot ignore the cl ear
requirenent of 43 CF. R § 3453.2-4 (1993), that BLMnust dispose of all
pendi ng surety natters before approving a | ease transfer or accept the
consequence of that action. Wiile BLMpoints to circunstances tending to
show it should be excused in this case fromfailure to conply wth
requi renents inposed by 43 CF.R § 3453.2-4 (1993), it is apparent that
the regul atory requirenent governing treatnent of sureties was not followed
inthis case, and that, as a consequence of BLMs failure to foll owthe
rule, USAQC may not now be required, under Bond No. CKBLM 91-00001916-L, to
underwite reclamation work that was |eft unfini shed by Evans.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis rever sed.

Franklin D Arness
Admini strative Judge

| concur:

WIT A ITrwn
Admini strative Judge
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